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€ 121}’ﬁlballam,

The counsel for the Complamant and counsel for the Respondents
‘ attended the Physrcal hearlng on 06/ 12/2022 |
S .Rl‘* R
1. Cord1al Bharath1 is a real estate pl’Q]GCt regrstered w1th the Kerala Real
Estate Regulatory Authorrty wrth regrstratron number o Kf
RERA/PRJ/TVM/156/2022 vahd up 1027.09.2022. :

- Facts of the case '

2. ‘The Complamant had entered mto a J omt Venture development agreement ‘
’w1th the 1% Respondent M/s Cordlal Foundatrons Pvt Ltd on 24.01. 2013
The Mumcrpal Corporat1on had 1ssued an occupancy certrﬁcate on
- 19.12. 2019 The Burlder had 1ssued an allotment letter to the Complarnant
. 'statmg the share area of the bu1lt—up space to be given to the Complamant
| based on the Jornt Venture agreement ‘The Respondents have not f
, transferred the ownershrp rrght over the space allotted in the burldmg in the T
‘ name of the Complamant through the Mumcrpal Corporat1on On o
complarnant’s request before startmg the construct1on ‘work of the S
- burldmg, the executrve drrectors of M/s Cordral Foundatrons Pvt Ltd had .

agreed to glve a storage space under the swrmmmg pool near to the :

' complarnants ﬂat 18 C An 1ron fence was erected below the bucket of the |

"pool to separate the area earmarked for the Complamant and the wall of -

. _the apartment was demohshed tomakea passage to the storage area at the -




through the mumclpal corporatlon W1th1n a week

: Mis Cordlal Foundatlon issue. anallotment letter for the storage space

‘ under the sw1mm1ng pool ‘ k | ,

| 3) Drrect the executive dlrectors of M/s Cordial F oundatlon Pvt Ltd not
to l1qu1date the company before settlmg the clalms of the complamant
: _The Respondents filed their Obj ectron in whrch the Respondents allege that i
the Complalnant had suppressed the materlal facts and ﬁled the complamt
S wrthout suffrcrent bonaﬁde and therefore the same is to be dlsmlssed and

the complalnt is not mamtalnable The Respondent further subrnlts that a

srmllar complamt was filed before the Hon ble AdJudlcatmg ofﬁcer

: RERA Th1ruvananthapuram as C. C. P No. 50 of 2022, seekmg the very |

same main relief sought for in th1s complamt Le., to transfer ownershrp of

~ his allotted bullt—up space as per the joint venture development agreement

The Respondents further subm1ts that even accordrng to the complamant
: he i is not an allottee but only a land owner/ ‘promoter, whrch 1is defmed
' ‘under Sec. 2(zk)(1) of the Real Estate (Regulatron and Development) Act
‘ 2016 read along w1th explanatron to Sectlon 2(zk) and the complamt is
| purely in respect of an inter se contractual dispute between the land owner

| and the promoter as per the J. omt Venture Development Agreement dated |
o 24, ()1 2013 Wthh is admrttedly beyond the scope of adjudrcatron as per
" the provrsrons of Real Estate (Regulatlon and Development) 2016 ’

: The Respondent also subm1ts that there 1s no prlvrty of contract between ,

‘?the Complalnant and the Respondents other than the Jornt venture "

development agreement and the remedy for breach of the terms of the

i agreement 1s not before thls Authorrty Accordmg to the Respondent a land‘

| owner who causes construct1on of burldmg or development of pl sf'for sale e
1s also consrdered asa promoter havmg Jomt hablhty w1th the promoter as'

: per the Act the Rules and Regulat orfs;




6. The Respondent submlts that theComplamant WhO isa landowner is not 'v :

5 17 wh1ch is made appllcable in the case of an allottee w wh o ‘h t,sf:a pr1v1ty of -
:'contract as per the sale agreement executed between the bu1lder and the
. Allottee ln thls case the Respondents alleges that the Complamant has no
o ;sale agreement and he is only relymg upon the J o1nt Venture Development |
'Agreement w1th the bullder and the Complamant has no locus standl or any
i prrghts to filea complamt as per the RERA Act. Moreover the Respondent
o ‘ffurther submlts that the Real estate pI‘Q] ject “Cord1al Bharathl” was

o ':;,'commenced and completed as per the Jomt Venture Development

. agreement Furthermore the Respondent subm1ts that as per the agreement
. between the part1es if: any d1spute arrses the same can be resolved through
~ Arb1trat10n Proceedmgs and therefore also the complamt file before the
& ;‘ ‘Authority is not ma1nta1nable . | | : ,
| 7 "Accordmg to the Respondent the complamant has convemently suppressed :
o factum of prev1ous correspondence wrth the Respondents wherem it Was:
| categor1cally 1nformed to the complalnant the reasons for non—flssuance of
S NOC in hIS favour to change ownershlp in respect of the bu1lt—up space
allotted to the complamant It 1s submrtted by the Respondent that the :
- complamant had not rem1tted GST payable for the bu1lt—up space allotted |
to h1m as per the J o1nt Venture Development Agreement ‘

L 8'.;‘ The complamt Was ﬁnally heard on 06/ 12/2022 and after hearmg the

L learned counsels for the complalnant and the Respondents and perusmg

o the documents produced by the partles 1nclud1ng the argument notes




i i fIssue No land 2

- ff.,;_;,The documents ;produced by the complalnant were marked as Exhrblt Al ’

| to A3 and the documents produced by the Respondent Were marked as
: . 'ExhlbrtBl to B17 Exhlblt Al is the jOlIlt Venture development agreement e
N entered 1nto between the complamant and the 1* Respondent (M/s Cordial |
‘ , foundat1ons Pvt Ltd) on 24. 01 2013 represented by the 2“d Respondent
"4 and 4th Respondents wherern the 1% Respondent agreed to develop the
propertres mentloned in the schedule A attached to the agreement subJ ect
to the terms and condrtrons mentroned in. the agreement As per the
agreement the lst Respondent was 10 bear the entlre cost of constructlon’
R 1nc1ud1ng Archrtects fees charges Wthh 1nclude statutory levres of the
government and mrscellaneous expenses ‘and the complamant is not hable
- to mcur any ﬁnanc1a1 obhgatrons on that. behalf, in the development work
in respect of the property and constructron and completron of bulldmgs and
: fstructures thereon m accordance with the terms: and condltlons stlpulated
| ,"by concerned authorltres except renderrng all assrstance and cooperatlon h
that may be requlred by the 15t Respondent lurldlng perrnrt was obtalned?
in the name of the 2rld 3 and 4t Respondents on 20/06/14 and renewed on'k |
19/ 12/2019 and was vahd up to 19/06/2020 by vrrtue of power of Attorneyv ,
,dated 03 02 2013 executed by the cornplamant in favour of the 1
Respondent represented by 1ts executrve dlrectors 2, 3rd and 4"

Respondents marked as Exhlbrt Bl Exhlblt A2 1s the occupancyk ,' |

“ ,.certrﬁcate 1ssued by the Corporatron on 19 12 2019 in the name of the 2‘“"; '

" and 4th Respondents An 1rrevocable power of attorney was executed by
the complamant 1n favour of the 1 Respondent delegatmg all necessaryﬂ :

;'powersf requlred to carry o*'tfthe’work of development in all respects as

' requrred under the agreementf and the land was handed over As per the,”

~agreement (Exhlblt Al) all x; wh"ch generally falls on the Land Owner, a

(except serv1ce tax) was te X he 13t Respondent EXhlblt A3 1s;‘




,the allotment letter of the lSt Respondent dated l 8/02/2021 addressed to the,

"fapartments in the llth 15th andz 18“‘ ﬂoors as detalled in Exhlbrtﬁ‘A3 the

'allotment letter has not been transferred through the Munrcrpal |

i Corporatlon by the 1 Respondent

- 10. Documents produced by the Respondents were marked as Ext Bl to Bl6

gy ;’:‘Ext Bl is the power of attorney dated 13- 02- 2013 executed by the

, complarnant in favour of the & Respondent represented by its. executlve
: drrectors 28, 3rd and 4t Respondents The power of attorney authorrzes
| the Respondents (l) to appear prepare and submit plans for constructron
oy of burldrngs in respect of the Schedule mentroned property before the
"kcorporatlon of Thlruvananthapuram Development Authorrty and any other
local or government authorltles/ Quasr —J ud1c1a1 Authorltres etc. (2) To sign

- ,and Verrfy all afﬁdav1ts and papers necessary for such proposed

o | -developments To enter 1nto agreements with banks for avalhng loan for ‘

| '”'lbullder and buyers (3) To submrt apphcat1ons and to make declaratrons

,”,‘jbefore the competent authorltles and any other Authorrty or ofﬁce 4 To |

f:\ fﬁx the terms and condltrons for sale of the ‘Schedule A’ mentroned

property 1n undrvrded share or shares to the several purchaser or,

o 1f necessary:fork.and,_on behalf,} to re

. :;"_@purchasers excepz‘ the portzan Set apart for the executam‘/ land owner (5) ,

St :To enter 1nto an agreement 0 agreements for sale and to execut" he sarne

elve all payments under the agreement,

- or agreements and issue all law

nd effectlve recelpts and to apply and

e deed or deeds for registration




before the regrstermg Authorrty to adm1t executron thereof and to receive
all pa‘ rnents under the sale deed L

ll Ext B2 1s the order dated 21 02 2022 of the 'NREAT, the facts and :

c1rcumstances of the case is totally dlfferent from that in the complamt and :
the Jornt Venture agreement and hence need not be consrdered in the '
. 'present complalnt Ext B3 is the copy of the. GST invoice in the name of
‘Usha one of the four land owners dated 31.12.2020. As per the allotment
letter whlch 18 marked as Ext B14 2 apartments havmg an area of 3649 8
: Sqft is allotted to the land owner Usha The GST invoice shows the value
| of apartment as Rs3~,05,94,000/—’ and the GST charged is5 % on th,;e,value
of apar‘tment Ext BSIS the co‘py“ of the‘G’S’T invoice in the name of Ajith
another land owner dated 31 03 2021 As per the allotment letter wh1ch 1s
marked as Ext B15 4 apartments allotted to the land owner Aj; 1th 18 havmg

an area of 8118 Sq ft. The GST i 1nv01ce shows the value of apartment as
- Rs 4, 87 05,000/~ and the GST charged i8 5 % on the value of apartment
Exhlblt B8 is the letter dated 06 04 2()22 addressed to the complamants
| 'by the lSt Respondent 1n Wthh it 1s stated that s1nce the Jomt Venture
‘ Development Agreement was executed pnor to 2019 it is the hablllty of
the land owner 1o pay the GST of hlS share as per the Joint Venture‘
Development Agreement It 1s also stated in the above letter that the |
7 ‘complamant ought to have changed the ownershlp in ‘his name once the r
*occupancy certlﬁcate was obtalned on 05 lO 2019. When no GST blll was ‘
rarsed and no 1nt1matron to settle the amount due and obtam transfer of
ownershlp Was forwarded 1mmed1ately after recelpt of the occupancy ‘
. ‘certlﬁcate the Respondent has’%farled in performmg his functrons and dutles 5 L
: . “‘“Act 2016 . r‘ k .
f obj; ection dated 04 11. 2022 ﬁled before :

12 The Respondent in the stateme
th1s Authorrty had stated that

' lamant had suppressed materral facts; i

. ,regardmg pendency of coplaint filed before the Hon'ble




'ownershlpi’ of h1s allotted bullt up spacey' as;fper the jorntf'venture -

gt ,“Development agreement and he has even g1ven a Wrong declaratlon in h1s i

- complamt say1ng that no other complamt is pendmg for the same rellef and "
: therefore the second complamt 1s clearly bad for suppress1on of mater1al ,'
facts and for grvrng wrong declaratron before this Hon’ ble Authorlty It

' should be noted that the complamant 1s free to approach the Authorlty and

: ﬁalso the adjudlcatmg ofﬁcer under Sec 31 of the Act, 2016 Adjudgmg

: compensatlon under Sect1ons 12, 14, 18 and section 19 is within the powers
-of the adJud1cat1ng offlcer and he shall consrder only the clalm of
'compensatron as above It i is submltted by the complalnant that complamt

~in form N of Kerala Real Estate Regulatory Authorrty 18 pendrng before |

vthe Adjudrcatlng officer of Kerala Real Estate Regulatory Authorrty '

, ':-Hence there is no suppresswn of materral facts by the complalnant as
| alleged by the Respondent L i
l3 The Respondent has further submrtted that even accordlng to the |

i complalnant he i is not an allottee but only a land owner/ promoter, whlch’ "

. s deﬁned under Sec 2(zk) and the complalnt is purely in respect of an 1nter‘

se c ‘ntractual drspute between the land owner and the promoter as per the] s

5 J 01nt Venture Development Agreement dated 24 Ol 2013 whrch s beyond' e

“}scope of adjudlcatron as per the prov131ons of Real Estate (Regulatlon




o AIR2019¥SC:4411 (order dated September 17 2019) The"bulldlng permrt ~"

PanCy Certlﬁcatesw“ ' "obtamed in th‘ na~=

e gﬁ4-,iRespondents Hence complalnant cannot be’ con51d, ed as a promoter, 5
,under any of the condltlons of the J 01nt Venture agreement L
14. The Hon ble Supreme Court in (2008) 10 SCC 345 (Faqlr Chand Gulati
Vs Uppal Agenc1es PLtd and Anr) consrdered a Jornt Venture agreement
and held as follows. “The test to determrne a bu11d1ng construction
agreement between the: land owner and builder to be treated:.;aszta joint
| Venture 'agreement fWhen !there is a‘bSence’of contrr)l"fOr'participatiOn in the
: kmanagement of the actrvrty concerned nonex1stence of sharrng of proﬁt
! '*and loss and a requrrement of each Jomt Venture bemg the prmcrpal as well
as agent of the other party, the agreement in questron cannot be said to be
a jOlIlt Venture 1n the legal sense. Mere use “joint venture” in the title of the
agreementor body part does not make a transactron a Jolntventure. The
: "sameyijew'has”been fo,Ilowed'fby the HOn?bl‘e Supreme?Cour.tiin Bunga -
o Danfiel‘ ‘abu VSVM/S' Sri. VasudeVa C'onStruc'tion and‘ others In the said

‘ decrsron also the Hon’ble Supreme Court held that “the land owner is

e nerther a partner nor a co adventurer He has no say or control over the ‘

‘ constructron He does not partrcrpate in the busrness and he is only entrtled :
to a certarn constructed area The conclusron is that he is only a consumer
- under the consumer protectlon Act” ’ The Hon ble Appellate Tr1buna1 1nv:~‘ .
' :the Common Order dated 28/ 10/2022 in REFA Nos 28 34 35to 41 of 2021 o
- had conﬁrmed that the Landowner is not a promoter but an allottee based' |

on the c1rcumstances referred to ina srmllar agreement .n a con51derat10n' S

j of the above and from_ the Jornt Venture agreement (EXhlblt Al) and the

bi ,f__l)jit is eV1den.~ ‘hat;the complamant is only'a land owner

‘who doesnot share the proﬁt or loss of the realJ estate _rOJect He 1S to'

recerve “on51de t1‘on in the'

- ‘;Respondents and can be tre




or bulldmg, as the case may be 1s glven on rent The Complamant is an |

~allottee in the real estate pro;ect as. he 18 allotted commerc1al space anda :
apartments under the J omt Venture agreement and allotment letter
: ‘(EXhlblt A3) and is ent1tled to approach the Authorlty under sect1on 3l of -

the Act 2016 for the Vlolatlon or contraventlons of the provrslons of this :

o Act or the rules and regulatlons made thereunder agamst any promoter S

e *,allottee or real estate agent as the case may be

16 Though the Respondent had rarsed the i issue that the matter can be settled S
lunder the Arb1trat1on and Concrhat1on Act 1996, the Hon’ ble Supreme"

e Court de01s1on in Emaar MGF Land L1m1ted V. Aftab Srngh (2018 KHC,

;6983 Supreme Court) has categoncally made 1t clear that where :
: jspec1ﬁc/spec1al remedles are provrded for and Wthh are opted by ani
“ g'&aggrleved person the Jud1c1al Authorlty can refuse to relegate the part1es to v
Jarb1tratron The Act 2016 is mtended to protect the mterest of consumers .

" in the real estate sector and specrﬁc spec1al remedles are provrded for and' :




. 18 The complamant 1st

electrrcrty Under Sectlon 11 (4) (a) the promoter shall be respons bl forall i
: obllgatlons respons1b1ht1es and functrons under the provrsrons of this Act :
or the rules and regulatrons made thereunder or to the allottees as per the
agreement for sale, or to the assoc1atlon of allottees as the case may be, t111
the conveyance of all the apartments plots or burldlngs as the case may
~ be, to the allottees or the common areas to the assocratron of allottees or
the competent Authorrty Under Sectron 11 (4) (f) the promoter shall
“execute a regrstered conveyance deed of the apartment plot or burldmg, as |
the case may be in favour of the allottee along wrthifthe undwlded " |
| proportronate t1tle 1n the common areas to the assocratron of allottees or
competent Authorrty, as the case may be, as prov1ded under sectlon 17 of ‘
‘this Act Here the conveyance deed has not. been executed and it is
L submltted by the Respondents that only an NOC is requlred as the allottees o

are landowners Who had been allotted commercral space and apartments

on the basrs of the Jomt Venture agreement Under Sec 17( l)g:thrs has to be |
completed w1th1n three months from the date of recelpt of the occupancy
Certrﬁcate There is no correspondence produced by the Respondent & :

: V~1nform1ng the complarnant about payment of servrce tax for transferrrng' "

the ownershrp rrghts o the space allotted to the complamant The .
correspondence produced are all in 2022 only 1t i is also admltted by the{

‘ReSpondent that no GST brlls are ralsed trll date The J VA was entered 1nto | S

. . before Annexure A sale?f'k
- | 'be noted that the tota

o on carpet area 1nclus1t

L 'mplamt to obtam owr




da ~‘~Venture agreement and the allotment letter Issue No3is therefore demded‘ ,

sht for by‘the complalnantfare not‘f

he powers of the Authorlty under theAct, 2016 Accordmg to the e

0 i . Respondent the commercral space and the apartments are in the | possessron
. of the complamant and the ownersh1p can be transferred only upon setthng k

' the GST as apphcable On examrnlng the Jomt Venture agreement all taxest

f wh1ch generally falls on the Land Owner (except service tax) was to be‘

| 'pard by the ISt Respondent Servrce tax is not apphcable after the

i 1ntroduct10n of GST and Authorlty has no Jur1sd1ctron to examine the '
serv1ce tax. 11ab1hty of the Respondent ifany after the 1ntroduct10n of GST.

, The service tax is only one of the components of GST which includes

,Central exc1se duty Addltlonal ex01se duty, Additional customs duty,
spe01a1; addltlonal duty of customs,cValue added tax Entertalnment tax
Centr;al sales tax Octroi and entry!taX,Purchase tax, Luxury tax and various
f:oth‘er taxes ~"‘This~ can be takenup w1ththe appropriate forum. C‘Onsidering
o the above facts and legal aspects drscussed the Authorrty 1nvok1ng powers
under sect1on 37 of the Act dlrects the Respondents
‘ l) To transfer ownersh1p of the commerc1al space and the :
apartments as detalled in the allotment letter (Exhlblt A3) within -

15 days on recerpt of thls order

~ Dated this the'f1’},5it~t¥:,jcitay;;offnec;e[mber;2022{, -

SrrMP Q;Mathews 1 G - Sri. P.H. Kurran
. o Charrrnan " ,




Exhibit Al
 ExhibitA2
- Exhibit A3

Exhibit BI

Exhib[it B2

: E xhibit’B‘?s

 Exhibit B4’

Exhibit B5

Exhibit B6

Exhibit B7

Exhibit B9

ExhibitBI0

Exhibit Bl 1

'Exhlblt 112 |

i Exh1b1tB13"” :
Exhrbrt B14' -

. BxhibitBIS

Exhibits dn!t:hefv Sia‘e of | l'i‘é‘?Cémt ' ,lainaﬁtsf 5

:  Letter dated 12.05. 2022 issued by | the compla'

- complam; t
. Letter dated 02. 11 2022 1ssued by the complalnant

: J omt Venture Agreement dated 24/01/2013
Occupancy Certrﬁcate issued on 19/12/2019
: Allotment Letter given by M/s Cordial F oundations Pvt.
Ltd to the Complalnant dated 18 02 2021 ~ “

Exhlblts on the s1de of the Res_pondents

Copy of Power of Attomey Executed by the complamant in

favour of the Respondents.
Copy of the Judgement of Tam11 Nadu RERA dated
21.02.2022.

: Copy of GST Invoice dated 31.12. 2020 and payment
~ receipts| dated 19.01.2021 '

Copy of GST Invoice dated 30. 09.2021 and payment
receipts dated 04.07.2022.
Copy of GST Invoice dated 31 03. 2021 and payment

~ receipts dated 23.04.2021. |
. Letter dated 07.03. 2022 1ssued by the complalnant

Letter dated 24.03.2022 issued by the complainant.
Letter 06.04.2022 1ssued by the 1% Respondent to the

‘ complalnant i
:  Letter 13.04.2022 issued by the 1St Respondent to the,

e complamant .
Letter dated 03.05. 2022 1ssued by the complamant o
Letter 21. 05 2022 1ssued by the 15t Respondent to the

Allotment letter dated 27 08 20 14 to Mrs Usha/Land
: 0wner

. Allotment. letter dated 23 02 2015 o Mrs A s Ajlth/Land .
~ Owner. b
o :All;otment letter?dat "d 02 02 2015 1ssued to the

complamant/land owner







